-t

W

This opinion is subject to revision before final
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HALL, Chief Justice:

Plaintiff Eagt Jordan Irrigation Company (“East
Jordan") appeals from grant of summary judgment upholding the
state engineer’s decision allowing defendant Payson City
Corporation ("Payson"), a shareholder in East Jordan, to change
the point of diversion of a portion of East Jordan’s water
without the company’s consent. We reverse.




] East Jordan is a nonprofit mutual water corporation1
owning legal title to certain water rights in Utah Lake and the
Jordan River. The corporation diverts water from the river and
the lake into a canal and delivers it to its 650 shareholders to
be used primarily for irrigation in Salt Lake County. Each of
the 10,000 shares entitles the shareholder to receive a pro rata
share of the company’s water through the canal.

- Payson bought 38.5 shares of East Jordan’s stock
(representing 186.34 acre-feet of water) in 1987. Soon after, it
filed an application with the state engineer to change the point
of diversion of the water to a city-owned well that draws water
from a basin flowing into Utah Lake. Payson sought to use this
water for year-round municipal purposes.

East Jordan, Salt Lake City Corporation, and the Provo
River Water Users’ Association protested the proposed change.?
They argued, inter alia, that (1) the change application should
have been filed by East Jordan as owner of the water right, and
(2) the proposed change would impair their vested rights to water
in Utah Lake. The state engineer held two informal hearings and
approved the change.3 He concluded that Payson had a vested
water right by virtue of its ownership of East Jordan stock and

therefore could file a change application in its own name. The

1 A mutual water corporation is a nonprofit corporation
formed to supply water only to its shareholders. 3 Clesson S.
Kinney, Kinney on the Law of Irrigation and Water Rights, § 1480,
at 2659 (2d ed. 1912) [hereinafter Kinney]. Water is delivered
to shareholders in proportion to the amount of stock owned by
each. JId. § 1483, at 2665. Water shortages are shared
proportionally by the shareholders, and operating costs are paid
by assessment on the stock. See generally Jacobucci V. District
Court, 541 P.2d 667, 670-72 (Colo. 1975) ; Kinney, §§ 1464-89.
Such a corporation is distinct from a wcarrier ditch company,"
which exists to furnish water for profit or hire to persons who
may or may hot be shareholders. We use the terms "mutual water
corporation" and "mutual water company" interchangeably.

2 galt Lake City Corporation owns 2,067 shares of stock in
East Jordan (20.67%). The Provo River Water Users’ Association
apparently does not own any stock, but it alleges %hat it owns
rights in the Provo River that depend in part on an exchange for
waters stored in Utah Lake. See generally Provo River Water
Users’ Ass’n v. Morgan, No. 920069, slip op. at 3-4 (July 27,
1993). These protestants are also plaintiffs and appellants in
this action, but for simplicity we refer only to East Jordan.

3 The engineer issued a decision after the first hearing, in
which he approved a diversion of 89.82 acre-feet. Both sides
petitioned for reconsideration, and the engineer held another
hearing, resulting in the final order discussed in the text.
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engineer coﬂ%idered a number of factors, including the amount of
water consumed by irrigation, the amount of water that would be
returned to Utah Lake from municipal use, and the seasonal
variation in water use. He then ordered that Payson be allowed
to divert 144 acre-feet between April 15 and October 31 and 38
acre-feet the rest of the year and that East Jordan reduce the
diversion into its canal by 186.34 acre-feet per year. Finally,
the order required that Payson install a meter on its diversion
well to be available for inspection by East Jordan and that
Payson remain liable for assessments and "“any other obligations
it may incur as a shareholder in the Company."

East Jordan brought this action in the fourth district
court, seeking to overturn the engineer’s decision. The parties
filed cross-motions for summary judgment on a stipulated
statement of facts on the issues of (1) whether Payson as a
shareholder in the corporation had the legal right to file a
change application in its own name without consent of East
Jordan, and (2) whether the state engineer had jurisdiction to
consider such an application. The trial court denied East
Jordan’s motion, granted Payson’s cross-motion, and subsequently
entered judgment in favor of Payson.? East Jordan appeals from
that judgment. :

On appeal, East Jordan argues that the trial court
erred in concluding (1) that in the absence of a specific
restriction in the articles of incorporation or bylaws, a
shareholder in a mutual water corporation has the legal right to
file a change application in its own name even where the company
opposes the change, and (2) that the state engineer has
jurisdiction to approve the application. Its primary argument is
that since the corporation is the legal owner of the water
rights, only the corporation may change the point of diversion.
Allowing shareholders to file change applications in their own
names ignores the corporate structure:and would render these
corporations unmanageable.- ' S a o ‘

East Jordan also argues that its articles of
incorporation and company policies constitute a "specific
restriction" preventing a shareholder from filing a change
application without its consent. Moreover, it asserts that the
change in fact impairs the vested ‘mights of the company and its
other shareholg@rs, and that the state engineer’s ruling in
effect wrongfully partitions the company’s title to its water

. 4 East Jordan’s complaint also alleged that thé proposed
change would impair the vested water rights of the company, Salt
Lake City Corporation, and the Provo River Water U s/ . :
Association. But after the trial court granted Payson’s.cross-. .
.- motion, .plaintiffs amended the.complaint-and deleted:those .

' : Court"s" Yuling“disposed ot a¥itivd

the case.s®
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rights. Finally, East Jordan contends that the state engineer
lacks jurisdiction to approve a change application in such a
situation because he fulfills an administrative function and
lacks the authority and training to adjudicate the legal rights
of the parties. '

Payson responds that mutual water companies are
fundamentally different from other types of corporations, that
shareholders in such corporations have direct interests in the
water rights held by the corporation, and that among these rights
is the right to change the place of diversion. Payson contends
that while East Jordan may have legal title to the water rights,
the shareholders have equitable title. Payson also disputes East
Jordan’s other claims.

We first state the standard of review. This matter

arose in the district court under Utah Code Ann. §§ 73-3-14

(1989) and 63-46b-15 (1989) as a de novo review of the state
engineer’s decisions approving Payson’s change application. 1In
determining whether the district court properly granted summary
judgment as a matter of law, this court gives no deference to the
trial court’s legal conclusions and reviews those conclusions for
correctness. :

We first address the issue of whether Payson has the
legal right to file a change application in its own name without
the consent of East Jordan. We conclude that Payson, as a

shareholder in a mutual water corporation, has no such right. We

pbase this decision on the statutory scheme governing the

appropriation of public waters, the principles of corporate law
bearil on the.function and wer of boards of directors. to
manage corporate affairs in the interest of shareholders as

=) £ 7 A LTI
curiam).

whole, and the dictates of sound public policy. ,

S The:iiéﬁt;té§change a pbinéAof diversidny.pléééjubﬁ“,,
purpose of water is governed by Utah Code Ann. § 73-3-3(2)- - -
(1989), which provides: . S v .

iga:(éi.'hhy berson eﬁtiﬁiéd tduthefuééipf;'« Ca
water may  make: . ‘ L

%

5ﬁ ..+ (i) permanent ot.temporAry_ e e
changes in the place-of .diversion; :: . ... .. -

T (ii) permanent or temporary

~owm-r--~changes " in ‘the place of use; and- - ~ T T I L
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(iii) permanent or temporary ]
changes in the purpose of use fog which
the water was originally appropriated.

(b) No change may be made if it impairs
any vested right without just compensation.

This case ultimately turns on whether a shareholder in
a mutual water corporation is "a person entitled to the use of
water" under the statute. Payson narrowly focuses on the
language of this section to support its position that it has the
right to change its point of diversion over East Jordan’s
objection. However, section 73-3-3(2)(a) must be read in light
of the entire statutory scheme. Payson fails to consider whether
it is "entitled to the use of water" in the same manner proposed
by a change application. -

Utah Code Ann. § 73-3-1 directs how one becomes legally
"entitled" to the use of water:

Rights to the use of unappropriated
waters of this state may be acquired only as

provided in this title. No ppropriation of

thereof initiated and no notice of intent to
appropriate
io
in the manner
hereinafter provided, and not otherwise. -

-,
\

(Emphasis added.)

, Rights to the use of water may be obtained by two
methods under Utah’s appropriation scheme. The first is commonly
known as a diligence claim.  Prior to 1903, the law allowed a
person to appropriate public water by merely turning or diverting
water from its natural channel and putting it to beneficial
use.® This method of‘appropriationfhas,heen'preserved by
statute. Utah Code Ann. § 73-5-13 recognizes diligence rights to
the use of water not represented by a certificate of
appropriation issued by the state engineer. '

As of March 12, 1903,7 the waters of this state were
recognized to be the property of the public,”and a procedure was
formalized for the acquisition of . rights to:the use thereof in .
Utah Code Ann:. §:73-3-1. :Under this method of -appropriation; . . -
Utah .Code Ann. § 73-3-2.requires. any person seeking:to .z . i

6‘B.i.shs::z_z,._lzs;gls_Q::e51:._";I:J::.'..'..Qsz,...*121:m:ah,..zso‘.fz29-3@3241—~P=j2ﬁ
162, 164 (1952) . . ... . L e LEOVHRsL D o,
DE e m I LRI R niey TR R OR BT e T ye By o g S etk oA

7 See 1903 Utah Laws ch. 100,  § 47-.
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app;opriate water to do so by written application to the state
engineer. The application must set forth the name of the person,
corporation, or association making the application, the nature of
the proposed use, the quantity thereof, and the source from which
the water is to be diverted, together with all other pertinent
information. Additionally, Utah Code Ann. § 73-3-3(5) (a)
provides that a change in point of diversion, place, or use can
be accomplished only upon application and approval of the state
engineer following the same procedures governing applications to
appropriate water. -

Payson has not filed an application to become an
appropriator of public waters. To the contrary, title to company
water rights was judicially confirmed in East Jordan under the
Morse and Booth Decrees.® Payson’s ownership of shares in East
Jordan does not afford it a right conferred by the state to "the
use of water" as contemplated by section 73-3-3(2). It
necessarily follows that any change in point of diversion can be
initiated only by East Jordan itself since it alone owns the
right as an appropriator to the use of public waters.

Therefore, Payson does not have standing before the state

engineer to seek a change in the point of diversion.

Payson claims to be an "equitable owner" of its shares
of East Jordan’s water rights. However, its equitable ownership
remains subject to the general rule governing corporations that
directors, rather than shareholders, control the affairs of the
corporation. East Jordan was organized under the territorial
jaws in 1878 and currently is governed by the Utah Nonprofit
Corporation and Co-operative Association Act.1? section 16-6-34

provides that "the affairs of a nonprofit corporation shall be

--°‘§gsrse1:;LgKg_Qi&x_zégggmgg_A;_ﬁgrgns:.aFourth:Distfictﬁx
Court, Utah County, June 5, 1909 ("Booth Decree");
v, Salt Lake City Water & Elec. Power Co., Third District- Court,
Salt Lake County, Civil Nos. 2861, 3449, 3459, July 15, '1901.
("Morse Decree"). :

2 9 We also noteithat.water:rights:arestransferred”byAdeed in-
substantially the same manner as real estate. - In contrast, a:
shareholder’s interest:in a: water company is personal:property . :
and is transferred-as such. 7Utah;Code3Ann.~s.73-1-10f(1989hfnﬁrg

+~=--10-ytah Code Ann. §§ 16-6<18 to =122." Section16-6-20(1)(c)"
provides“thatjthe:act:applies to<"mutua1>irrigationligang;;? o
. ditch, reservoir and water companies and water usersf:. i1frvi gy
: ":#%w-asso¢iatiuné£orqanizedwandfexistingaundergthemlaws@o,vthisf#tatg_
on the effective date of this act." .. Ca s A ERTY mel ¢

-
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managed by a governing board."!! Article VII of East'Jordan's
articles of incorporationl? provides, "The Board of Directors
shall have the general supervision, management, direction &
control of all the business and affairs of the company, of
whatever kind." A change in point of diversion certainly
implicates management of the water supply as a whole.__;g
necessarily follows that any change in the point of diversion of
water from a source other than East Jordan’s canal can be
initiated only by East Jordan itself since it alone is empowered
with the right to manage and control the affairs of the company.

What Payson did gain by its purchase of East Jordan
shares is the right to receive a proportionate share of the water
distributed by East Jordan_out of its system in the same manner
as all other shareholders.!3 East Jordan’s articles of
incorporation, as amended, set forth the objective, powers, and
purposes of the water company. Article III thereof reads in
pertinent part:

The pursuit or business of this association
is, and shall be the construction, -operation
and maintenance of a canal--said canal to
extend from a point in the Jordan River . . .
to . . . Salt Lake City, . . . the purpose of
said canal being to direct a portion of the
aters of the said Jordan River, to be
= =i} 231 A 1SPOSeq =

= ot o)

. for
agricultural, manufacturing, domestic or
ornamental purposes . . . and to do and
perform such work and acts, and use such R
mechanical or other means and appliances as
may be necessary to maintain or increase the
flow of water in the said Jordan River.

- Payson’s rights as a shareholder and its relationship -
with East Jordan are dependent on and"1imited by the scope of ~-:
East Jordan’s articIes'éfiincorpbration;‘which Payson agreed- to’

11 see y , 51 Utah
137, 141-42, 169 P. 168,-169 (1917): (noting ‘that where - - .
stockholders directed president of mutual water corporation to:
issue certain stock but directors refused to approve it, issuance
of stock was void). s B e .

S
o

- ... 12 Although we refer to'the™articles‘of incorporation," we = =
noteﬁthatithefdoqumentsjéuhmittédjgyﬁthe”parttes“beaf“th&@i&bglﬁf,--'ﬁ,,

"ArticlesfoffAssdéiatiqn;ﬁffBecins‘fthe“documents are- indeed+:

.- articles of incorporation;ﬁweftefef“to;theg;as such. ~ -~

T 13 5o park v, Alta Diteh & Canal’e 23' Utah 2d 8639
458 P.zd 625’ 627 ‘1969). R T RS PR S ’: L




by.virtue of its purchase of shares. Here, Payson is seeking a
point of diversion, place of use, and nature of use that are
substantially different from those of the other shareholders and
those anticipated in East Jordan’s articles of incorporation.

- Payson purports to divert its share of the water before it enters
East Jordan’s delivery system, to transport the water outside of
East Jordan’s service, and to use it for municipal purposes.

- The agreement between East Jordan and its shareholders
imposes the duty on the association to manage its affairs in the
interest of its shareholders as a whole.l? That duty is not to
be infringed upon by the state engineer. Rather, any dispute
that should arise out of the agreement is to be resolved by a
court of competent jurisdiction. Under these circumstances, East
Jordan clearly. has an interest 1in reviewing the application to
determine whether it is in the best interests of the company and
its shareholders. : o

Three other states have addressed this issue. Payson
argues that we should follow the Colorado rule set forth in
Wadgworth Ditch Co, v. Brown.!® The court in Wadsworth
essentially held that a shareholder has the right to change a
point of diversion over the objection of the company. Wadsworth
involved a shareholder who could no longer beneficially use his
water at the original diversion point and therefore petitioned
the water court to change the diversion point. The trial court
approved the change provided that Brown’s stock remained liable
for assessment to maintain the company ditch. The Colorado
Supreme Court concluded that the: right to change the diversion
point was a property right belonging to the stockholder in a
mutual ditch company.l® R "

Unlike Utah law, under the Colorado appropriation
scheme, the change process,.is commenced“in.a,qpurt,qt;competent
jurisdiction rather‘than'ﬁith‘aﬁ“application"tdmdﬁladninistrative
agency.l’ A .court is:better suited to construe a company’s =

. articles.of. incorporation and.bylaws. than the state engineer, who

merely performs. an adaiﬁiétrativéxfuﬁbtibn;;lThérefére;;tuef»*
Wadsworth case is inapposite. ~ a s R

oo

14 see sum
197,265 _P.2d_3

R Brvreiy

> LRI IFERG

© 715 'gg p. 1060 (Colo. 1907).

+ ;We note_ that Idaho followedfcq%?§§§9'xbrﬁvfs

some.time, but,changed.its, position by.statute in, 1943 to provide
explicitly what EP%@QQE@@E‘W%f;l!r.?!idési}-~€¢#§@Rl§§i§1;¥ napely
that a shareholder may.not change _its point’ ngEVQ:sib';ég

.. A6.1d. at 1061




_ Further, we are more persuaded by California authority
that has established through case law what Utah has esta?llshgd
by statute. 1In Consolidated People’s Ditch Co. v. Foothill Ditch
Co.,'® the california court held that a shareholder does not
have the right to change its point of diversion over the
objection of the company. In C ted o 's sy
the defendant bought stock in a number of different mutual water .
corporations along a river and started to enlarge a canal
upstream to divert the water represented by this stock. The
trial court enjoined construction of the canal, and the supreme
court affirmed. The court noted that shareholders in mutual
water corporations are entitled to proportionate distribution of
the water of the corporation, but no more: -

Such stockholders are in that sense and to
that extent, but to none other, owners of the

- water and water rights which the corporation
possesses, and over the distribution of which
it exercises under general laws and under its
particular by-laws full and exclusive
control.1? :

The court also noted that the term "mutual water
company" had no legal meaning that would differentiate such
companies from other corporations administering property for the
benefit of their stockholders.2® fThe court stated that "it
would seem to be too clear for argument that neither one nor any
number of such stockholders would or could possess the legal
right to take or to receive the amount of water to which {they]
may be entitled by another manner or means than those supplied by
the corporation itself.®2l To recognize such-a right \

would necessarily be to admit the possession
of similar rights in each and every .
stockholder in each of said corporations to
- . g0 and do likewise, and it is too plain for - - L
argument that such an admission would result . -: .. -
S infaustate-of“inextricab1e=disadrd*and*”':nn EEIN
confusion among the owners of water rights of
various sorts [all over Californiaj]. fThe
creation or threatened danger. of such a
consequence would of itself: supply . a @ ..
sufficient reason for the use of the .

18 269 P. 915 (cal. 1928).

19 Id. at 920 (emphasis added).
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injunctive processes of the court in the way
of its prevention.

Payson argues that California water law is a "mixed
bag" of appropriative and riparian concepts and that Utah has
always followed the "Colorado doctrine" of appropriation. Both
of these arguments may be correct, but they are irrelevant. The
cases supporting both the Colorado and the california positions
are completely unrelated to whether the underlying water rights
were appropriative or riparian.

o More important, we are persuaded by the reasoning of
the California court in Consolidated People’s Ditch Co. that
allowing the shareholder this right would ultimately lead to "a
state of inextricable discord and confusion among the owners of
water rights."23 This would certainly apply in this situation,
where East Jordan has 650 shareholders. We fear the havoc that
would invariably ensue if every shareholder. in the corporation
were to attempt to govern the corporate affairs as they relate to
the appropriation of waters. Indeed, water companies could well
be destroyed by complete changes of use of water. 1In addition,
some rivers in Utah, for example, the Sevier River, are extremely
long. It would be impossible to manage the appropriation if each
individual water user were allowed to take water from anywhere
along the river.

It should be observed that our ruling today does not
leave the shareholder without a remedy. The rights that Payson
or_any other shareholder has to the use of water and the points
of service within East Jordan’s system can be readily determined

y se ng appropriate relief in the court system. Payson’s
%5222; course of action in this matter was to bring its request

or ange application to the East Jordan board of directors. In
the event that its request for change was unreasonably refused
after consideration by the board the shareholder could have
sought juﬁicial relief wherein Payson’s arguments concerning the
bolicy regarding change applications and
areholder’s rigl could have:been: fully -

We need not reach East Jordan’s contention that the
state engineer lacked jurisdiction to approve a:shareholder’s
change application because we hold that : the shareholder in a
mutual water corporation does not have standing to change its

22 13, at 921.

23 Id. JombbooAon o0 ST

p. 2474 74+(1939) 3:Baird v. Upper: +IExs1Coiy%70-U 52
P. 1060 (1927). ] - kg
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point of diversion absent the consent of the corporation. We
reverse.

WE CONCUR:

Richard C. Howe, Associate
Chief Justice :

Michael D. Zimmerman, Justice

Stewart, Justice, concurs in the result.

stice, di :

I respectfully dissent. The majority holds that a
shareholder in a mutual water corporation does not have the right
to change his or her point of diversion because the water rights
are owned by the company rather than the shareholder. 1In so ,
holding, the majority makes a number of crucial errors. First,
the majority improperly treats water like an ordinary corporate
asset and assumes that mutual water companies are the same as
other corporations. The majority further ignores long~ -,
established Utah case law holding that mutual water corporations
may not interfere with a shareholder’s use of his or her share of
water unless the shareholder’s use harms the corporation or other
shareholders. - Finally,” the holding is bad policy; it .assumes
without adequate analysis that allowing shareholders to change
their points:of diversion' would destroy water corporations, and
it ignores the“needfforﬁflexibility;and»transferability‘of water
rights. I R 3

The main opinion reasons: that: East Jordan, as the true
“owner" of the water rights;:has: the sole right to change the
point of diversion;z¢Thisipositionhignore§;thezfact:that we have
previously establtshed«thatisharehoiders:invnutualzwater-
companies do in fact. have:.ownership interests . in the water
rights. T ETEw v o TEOEG BT e vp L ey -

For example,=in ¢.ia 3 1in:
930 (Utah 1938) , two municipalities. entered .into.-a.cc
exchange agreement wherein Santaquin greed to deliver

‘g

f

- water-.to: Genola:in _exghange:forzcash:and:shares:o
‘mutua¥.water;worporationtviitichiie Lotk erititled: the
delivery of irrigation=quality water.::




~ ~

protested, and the city refused to perform. Genola sued for

specific performance, and the trial court found for the
plaintif€f. '

This court affirmed. Santaquin raised a number of
objections, but the only "serious question"1 presented was
whether exchanging water in kind for shares in a mutual water
company violated article XI, section 6 of the Utah Constitution,
which forbids a municipality from alienating its water rights
unless it receives in exchange water rights "of equal value."
Utah Const. art. XI, § 6.2 We held that water company stock
could be of equal value to direct water rights, because stock in
a mutual water company is essentially the same as ownership of
water rights themselves:

Water rights are pooled in a mutual company
for convenience of operation and more
efficient distribution, and perhaps for more.
convenient transfer. 1M

certificate is not like the stock certificate
i c any operated fo ofit. t is '
ortifica =
ership in a c i .
80 P.2d at 936 (emphasis added);3 see also Smithfield West Bench
Irr. Co. v. Union Central Life Ins. Co., 142 P.2d 866, 869 (Utah

1 go pP.2d at 935.

2 This section provides in full:: -~ -~ SR S
No municipal corporation, shall directly.or .= i
indirectly, lease, sell, alien or dispose. of :

. any waterworks, water rights,: or sources.oOf o u. - iow
~rzirwater 'supply: now, or hereafter:to. be owned or:stjic:ic =

- controlled by it; but all such waterworksjzupebs:Iuens. -
water::rights: and ‘sources of . water. supply nowiiiitiend
owned ‘or. hereafter to: be:. acquired by ‘any’ :vi imirs

municipal corporation, shall be preserved, . g

maintained and operated by it for supplying

S jts .inhabitants with water.at reasonable ; =

~s:,fxcharqes:txPnovided,:Thatanotbing:hereinﬁ;waaf‘aa‘ﬂa@L;@“

4 «» -contained:shall: be. construed:to: prevent: any::.f 3¢ ek s SRET of

-such’ municipal corporationi.from: .exchangingias wieoe vaxn
awaterérights;morasourgeSrofrwaterﬁsupply;:for;
other water-rights or sources of water supply.

_ of equal value, and to be devoted in like "

s .% ©% mannertorthe public:supplyrof -itsnigusis. 5

inhabitants. oo 38 rind w3

: .
O o
SRV RLD ."',.::_:{.JW{};;:?(
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parenolders are n_errec owners MmO = LNE
waters with certain limitations as between one another governing
the use thereof." (emphasis added)).

We reiterated the principle that shareholders in a
mutual water corporation actually own water rights in St. George
City v. Kirkland, 409 P.2d 970 (Utah 1966). In Kirkland, a
mutual water company’s charter lapsed in 1953 after fifty years
of.existence, and the company did not reincorporate until four
Years later. After reincorporation, a number of people filed
claims to the company’s water, arguing that the corporation

‘forfeited its water rights when it ceased to exist. This court

rejected these claims, holding that the shareholders continued to
own the water rights "although the agency charged to administer
and deliver the water to those entitled, was as dead as a
mackerel." JI4d. at 971. The court held that the corporation wvas
not the owner of the water rights--it simply provided a method
for the shareholders to distribute the water among themselves.

We upheld the trial court’s conclusion that the corporation

"mexrely provided another vehicle for such

] 4
water" consequently that such ownership
continued after 1953, and could not be
attacked if the same beneficial use
continued, whether by individual shareholder,
whether by agreement of shareholders among
themselves, whether administered by an agent,
partnership or anything else.

.
3\

Id. at 971 (emphasis added).

, The majority concludes that East Jordan is the sole
owner of the water rights because it is named in the :decree.
However, ownership of water is far more complex than ownership of
other forms of property, and the mere existence of ‘legal title -
does not determine all. the rights:ofLOWnershiptf,Indeed,~even;the
term "ownership" is an .oversimplification. . A number of different
rights are subsumed under this :concept, but here we are concerned
with only one: the right to control the point at which the water.
is taken. Due to the -unique: nature of both water :and the mutual.
water corporation, a shareholder. has at.least some ownership j:o;
interest in the water rights held in the: corporation’s name, and
based on Utah case law dealing with similar issues, part of this
interest includes the right to change the point of diversion.

. .. Water is a unique commodity in a desert state;suchas:.:.
Utah;. society.could not:.survive -here .on- a -large iscale if. people.:~.
did not capture, divert, and use _.the _small .amount .of .water .that .,
is present. Thus, while a water 'right -is: considered a Mproperty.

. right,ﬂkcertain;1egalgprinciples;regardinggwate:ihaveideyqlgpedﬁgg .

© s+ in thes West: that-differvsignificantly:firomethe: rules-reganding -

other forms of property. - First,.the law does not allow a.private
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person to really “own" water. All waters in the state belong to
tpe public, Utah Code Ann. § 73-1-1, and one may obtain only the
right to use water. Melville v. Salt Lake County, 570 P.2d 687,
688 (Utah 1977); see Provo River Water Users’ Ass’n v. Morganm,
No. 920069, slip op. at 8-9 n.8 (July 27, 1993). Second, as
opposed to any other form of private property, one has the right -
to use water only to the extent that he or she puts it to o
"hbeneficial use." Melville, 570 P.2d at 688; Utah Code Ann.

§ 73-1-3 ("Beneficial use shall be the basis, the measure and the
limit of all rights to the use of water in this state."). Third,
in accordance with the beneficial use principle, one forfeits his
or her rights to water after failing to use it for five years.
Utah Code Ann. § 73-1-4.

These differences between water and other forms of
property are crucial in determining the respective rights of
shareholders and mutual water corporations. For example, while
the water rights may be held in the corporation’s name, only the

has the ri to e . The shareholder, not
the corporation, decides whether to use his or her water on
certain crops, for domestic use, or for some other purpose.
Further, the shareholder decides where he or she will use this
water. The mutual water corporation is under a perpetual duty to
deliver water to the shareholder, 3 Clesson S. Kinney, Kinney on

d_Water Ri § 1486 (2d ed. 1912) [hereinafter
Kinney] (citing Miller v. Imperial Water Co., 103 P. 227, 229

(Cal. 1909)); it may not decide that it would rather deliver the
water to someone else or for some other purpose. If it fails to
deliver the proper share of water to the shareholder, the
shareholder has a remedy in mandamus, Baird v. Upper Canal Ixr.
Co., 257 P. 1060, 1064-65 (Utah 1927); Miller, 103 P. at 229, or
in damages, Swasev v. Rocky Point Ditch Co., 617 P.2d 375, 379
(Utah 1980). Moreover, a mutual water company cannot maintain
its water rights unless its shareholders use the water. Since
one does not have a legal right to the ‘use of ‘water unless and
until someone puts it to beneficial use, “[rijt therefore follows
that, where the company is: not itseilf.the consumer, but simply:-
furnishes and distributes the water to’ others, "in order-to = - -
perfect the appropriation, it takes the joint action of both the
corporation and the consumers." Kinney, § 1475, at 2650. - Thus,
in Kirkland, :the ghaxeholders owned the water rights: - "The
gquestion is whether [the'shareholders}:beneficially used. the
water during the 50 year period . ... =™ 409 P.2d at 971.

. ownership of water rights is thus not as . »
straightforward as the majority opinion implies. The shareholder.-
is ;an ‘essential part of -the ownership: equation, ‘for: he or she is
the .one<who actually puts the:waterrto beneficial use. = Indeed;js i
as “East Jordan concedes, .if ithe.shareholder fails to use-his .or ’
her share of vatervfthe‘gg;pg:ggigntnayyloselits rights.” ="

wéContﬂgryttO?thé#lAjoritY?s?conclusiéﬁﬁ%;hawnane-onftherdecféefk i
v, s thepefore does not: necessarilysdeternineiv oMM owns i the WAt e TIEGE A Ay +7
rights. = - S UREE R AR IR AL T 1 WL T RESA T T
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In holding that water rights are company property and -
that only the board of directors has control over.tpe point or
points of diversion, the majority also ignores critical
differences between mutual water companies and other
corporations. The most striking difference is that mutual watgr
corporations exist solely to serve their shareholders. While it
may be technically true that the typical business corporation
also exists for the benefit of its shareholders, it is more
accurate to say that the business corporation operates to make a
profit for itself that the shareholders then receive as
dividends. A mutual water company, on the other hand, exists to
serve its shareholders directly. The shareholders do not benefit
from the company’s balance sheet; rather, they benefit because
they receive water.

This court historically has recognized the unique
nature of mutual water corporations when considering the rights
of their shareholders. The cases discussed above treat the
mutual water corporation as merely a device to manage delivery
and distribution of water rather than as the owner of water. It
“has often been said that even where a mutual water corporation
owns legal title to water rights, the shareholders own "equitable

title." gSee, e.q., Kinney, §§ 1475, 1481. This court has stated
that a mutual water company * i _

c s .* Center Creek
Water & Irr. Co, v. Lindsay, 60 P. 559, 560 (Utah 1900) (emphasis
added); gee also ¢ 142 P.24 at 869

ong to the users,

("The waters of a mutual irrigation company bel

= tel-38 Ve L1110 L= = - A = S §i0 -9eie RO L L 1] 1384
trustee." (emphasis added)). - Water is therefore not simply a
corporate asset over which the board of directors -automatically
has exclusive control. s - ‘ N

The majority opinion also fails to acknowledge case law
that has developed regarding the relative rights of mutual water
companies and their shareholders. While this court-has:never :
faced the precise issue of whether a shareholder may change his .
or her point of diversion: without company consent, ‘we ‘have -
considered the relationship in a number of other contexts. --These
cases establish that: a shareholder in a mutual water -corporation -
has a right to do whatever he or she wants with his or her share .
of the water,:and the: company: may not. interfere with this:right...
Further, the sharehobdenahAQﬂthe,exclusive'right~to,determ1ne¢wam
where and how the water :will:be used. : SNl e s T e

N A

-

.~ In Baird. - pper. .Canal Irrig ' 3.42257 1P :/1060,
(Utah 1927);cheﬁpiatntifﬁuthareholdersbmonghtzanaactiouzingﬁd. o
:andamus:toxcompeﬁ:hhaﬁdaﬁendantyamtualfﬂatenscorporationxtaﬁw‘\gka:;"-
connect her pipeline to.the. company’s main line at a certain . .. . ..
point. The”plaintiff;wuyﬁalreqdy?recéiving:her“sharejot“company‘”
water: through: | ; Ariconnections,: ;but.:she:soughtyrannews. :
houses with water...::The:trialcourt:found for: : ¢
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e ;Purther;iBast, Jordan’s; articlesyofyd
talld Aiscospanyitosappropriateyinse

ordgreq the company to make the connection as long as the
plaintiff paid the expenses of doing so.

This court affirmed. On appeal, the company argued,
among other things, that it could not be compelled to connect the
shareholder’s pipe because doing so would violate a‘company
regulation that prohibited any future connections that would
divert culinary water outside the company’s service area. The
court rejected this argument:

Nor do we see upon what theory the. .o i
stockholders of the defendant company claim
the right to limit the use of the culinary
and domestic water to the homes and prenmises
within the area irrigated by water controlled
and ‘regulated by the defendant company. When
toc e s W . ich o

. In this case it is

difficult to see how the rights of the other

stockholders would be affected by the mere

fact that the water flows out of a private

pipe line beyond the limits of the. land

irrigated by water controlled by. the:r. = .

defendant company rather than within:such . -

boundary lines. A requlation made solely ‘- -
(o] s _ -

w
not .consenting thereto... izif.i:. VALl G

Id, at 1065 (emphasis added). =ni

S 3

_ ‘uflﬁgirg-eétahlished.that.waterhbeéomesatheﬁsharého1der!Sx
property once it is delivered to him. or: her: and that the:zy: iancy
shareholder has: the right to use it .as he or sheiwishes..as-long.-.
as it does notiinterfere with the rights:.of-others. «.But:Baird s

compelling fori“three -additional reasonsvi:iFirst),iEast -Jordan:i T

complains:thatcPayson’s -proposed changeswould.result: inithe sdfxyh
removal of water from East Jordan’ s servicei:area and :would:ichange

.from irrigation to municipal use. As ird demonstrates, these
are notivalid'concerns: ofcthe. corporationi{l -Second;dBaixd - " . .
implies:that asshareholder would: notirneed:ithe.«compahy s T53d ety -

wagricultdral{q])smanufacturing -donestict oruo
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purgose of use, and these changes are governed py the same
statute that covers changes in points of diversion. Utah Code
Ann. § 73-3-3(2)(a)(ii), (iii). In other words, the phrase
"person entitled to the use of water" probably would.§gclude a
shareholder for purposes of subparagraphs (ii) and (1}1). This
interpretation should also apply to changes in the point of ]
diversion governed by subparagraph (i). Id. § 73-3-3(2) (a) (1).

- - Third, and most important, Baird suggests a practical
reason to allow a shareholder to change his or her point of
diversion over the company’s objection. Under its reasoning, -
East, Jordan could not object if Payson took its share of water

. through the company’s canal and then somehow delivered it up to
the city through its own facilities (e.g., by pumping the water
through an aqueduct).® And since Payson has the right to take
its water wherever it wants after the water enters its own pipes
.and ditches, it should also be allowed to take the water from
further up the natural watercourse. Given that Payson can use
its water for municipal purposes anyway, it is illogical to force
Payson to pump the water at great expense when it could just as
easily take the same amount of water from a point upstreanm.

This court has also established that a shareholder may
take his or her water from anywhere along the company canal he or
she chooses, as long as he or she does not increase costs or
otherwise negatively affect the corporation. This principle was
not made explicit in Baird, but it is a necessary predicate for
the court’s holding that the corporation had to connect the
shareholder to the pipeline at a point of her choosing. A
similar mandamus case is : ic & o i
€o., 125 P.2d 955 (Utah 1942). . In Syrett, the plaintiff.
shareholder owned land on the plateau above Tropic Valley near
Bryce Canyon. He sought an order compelling the corporation to
deliver water to these lands, and the trial court found for the
plaintiff. This court affirmed, .rejecting the corporation’s
argument that its articles of incorporation did not authorize it
to deliver water on the plateau. -The court also noted that
“since under [the articles] the water is to be divided to each
- person, without specifying where he is to receive it, it would
appear that a stockholder should be entitled to receive his
proportionate amount of water at any reasonable point along the
canal system." Id, at 957.: « - - S S

Another similar case is Movle v. Salt Lake City, 167 P.

660 (Utah 1917). 1In Moyle, the plaintiff -entered into a contract

with Salt Lake City in:which-she . exchanged her.rights to culinary-

water from Parley'ScCanyonacreekefor;nonpotable;water;fromaUtahﬁg
Lake to be delivered through a canal from: the Jordan River:for y. - ..
irrigation. The agreement was silent as to the place of o
delivery, but.for overtxmantyefiweaysars,;the;cityﬁgglivered_
- Lo . SIS S ] v S ja R e
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plaintiff’s water to her land just below Parley’s Canyon. The
city annexed these lands, and they ceased to be used for farming.
Tpe plaintiff had other land below the city’s canal about five
miles south of her Parley’s Canyon land (closer to the head of
the canal), and she sought to have the water delivered to that
land. The trial court ordered the change, finding that the
city’s costs of delivering the water would not increase.

- We affirmed, noting that while the water had always
been delivered .to the plaintiff’s Parley’s Canyon lands, nothing
in the contract required that the water be delivered there. In
making this determination, the court discussed the unique nature
and importance of water in.a desert state such as Utah. JId. at
662. The court also noted that a contract purchaser of water
should have the same right to change his or her point of delivery
as a direct appropriator:: ' -

Assuming the city’s canal to be a natural
stream, and that the plaintiff had
appropriated and was entitled to divert the
quantity of water found by the court from
such stream, no one would doubt her right to
change the place of diversion to some other
point on the stream, so long as she, in
making the change, did not interfere with the
rights of any one else. The city concedes
that the plaintiff is entitled to a certain
quantity of water flowing in its canal, and
that she has received it and it has been
delivered to her at a particular place. Now,
why may she not change the point or place of
delivery precisely upon the same conditions
and upon the same theory that she may change
the point or place of diversion on the
stream, provided she does so .without ,
increasing or adding.to the expense of the~
city in delivering the water. to her?. Is-not .. =
- the right to change the place of diversion . .
under the law based upon :the fact that SR
conditions change, and that:it may be that
the original point of diversion selected by
the appropriator no longer responds to his. .
needs, and that to continue the old place of
diversion may result in:waste? . ‘... L. Ao

1d. The court stressed, however,:-that'it.was not: deciding: what.
the result. would-be if ‘the:contract-hadtin:fact specified~a place
- of delivery: n;gg:at-663xuxl gﬁmgs< TSR iewiaiisﬁ adfaz el g F

E S

e ugxlggéeiitvwitﬁ#ah;ékéﬁaﬁgeﬁ;ahi;iéf%raéherﬁéiia;wiihQ_
_a,shareholder - in'a mutual. water. corporation,.but,its;reasoning.
applies to this?disputexastuwe I 1EFAS: jotédvaboveyra

has a duty to:deliver water.to'itsishareholdersy éidﬁtyi@ﬁmﬁf7vﬂ
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contractual in nature. Similarly, while East Jordan points out
that shareholders. have always.taken their water th;oggh ?he‘
company’s dam and canal, it has not cited any provision in its

- articles of incorporation, bylaws, or other regulations that

requires a shareholder to do so. Further, Moyle recogn@zes that
water has special status in this arid region, that conditions and
needs change, and that a water user should be able to change his
or her use to reflect changed conditions. Id. at 662-63.

. These ‘cases establish that a shareholder’s interest in
the water of a mutual company includes the right to decide where
he or she will receive the water and where and how the water will
be used, as long as a proposed change does not increase the
company’s costs or otherwise interfere with its ability to manage
the water supply for the benefit of all shareholders.® The :
point at which a shareholder receives company water is thus not
simply a corporate affair. Baird, Syrett, and Movle each
involved a change of diversion points within a company canal, but
a change from a canal to a natural watercourse should be subject
to the same rule. A shareholder in a mutual water corporation,
like any other water user, should be able to adapt his or her use
of water in response to changing economic and social conditions,
since otherwise he or she will lose the water right.

A shareholder’s rights are not unlimited, of course.

This court has decided several shareholder-company disputes in
favor of the corporations, but only where the shareholder’s claim
would have increased the company’s costs or interfered with the
management and distribution of the water supply. For example, we
have held that a mutual water corporation is not required to
extend a company ditch to reach a shareholder’s lands. ‘Swasey v.

i i . 617 P.2d 375 (Utah 1980). Similarly, a

‘shareholder may not compel the corporation to install devices to

measure the amount of: water..each shareholder receives,: at.least -
where the shareholder:.fails to. demonstrate that he or. she has
been receiving less than-his or her fair share of water. -Id. at
379; N €0, 177 P.2d 530 (Utah. 1947).. oo
However, should the company decide to install such devices, it
may compel all shareholders to pay the cost. Big C o

Big Cottonwood
Tanner Ditch Co. v, Kay,:157 P.2d 795, 799 (Utah 1945). ..

wletie

6 EastaJordanls«articleSxof;incorporationﬂdo not :expressly -
prevent a shareholdez&tronznakingesnchvaﬁchange-withon§w00ﬂpan¥gu‘4
consent. I_doenotﬁaddnGSSJHhetheriorﬁhyauhatfneans&aynutualxzxawﬁ,
water: company may néstmictﬁamshareholder5sxrightahoLohangeuhtSuon;
her pointzoﬁ;diversibmimthoughgiﬁnotefthatﬁColon&deiakmovsm&ﬁ%;ﬁy:;

4501, ;50609 <(Colaw:1982); (Upholdix
#itations tuportdhaneho B °

ngEhreason AN NENATN eDrBil
to change:point' of diversion) . c=+t* = - .3 ga: W s
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East Jordan relies on Park v. Alta Ditch & Canal Co.,

458 P.2d 625 (Utah 1969), for the proposition that the company’s
duty is to protect all shareholders from the whims of an
igdividual shareholder. Under its reasoning, the company must
give its approval to any change. However, Park is easily
distinguishable. In Park, the company had entered into an
agreement in which it traded its rights to water from Alta Spring
for a greater quantity of water from Deer Creek Reservoir plus
cash. A shareholder sued to stop the deal, arguing that he had
an absolute right to the particular water of Alta Spring and that.
the corporation had no authority to divest him of that right.

The court disagreed, finding that the contracts at: issue did not
amount to a conveyance of the plaintiff’s water: "The agreements
in question here are not in essence a conveying away of water;
nor do they deprive plaintiff of his water." 458 P.2d at 627.

The issue in Park was whether the exchange of water
divested the plaintiff of his rights. The court held that it did
not, since the Alta Spring water would be. replaced by water from
. Deer Creek Reservoir. Under the agreement in Park, the plaintiff
apparently would have received the same amount and quality of
water at the same place as he had previously received it--the
only difference would be the source. Id. If the court had found
for the plaintiff, it would effectively have given each :
shareholder veto power over any exchange agreement, even where
the exchange would not harm the shareholder in any way. This
would have interfered with the corporation’s ability to manage
the water supply as a whole. .

Park and'these other cases do not preclude a
shareholder from changing his or her point of diversion,. because’
o ; . (] -~ o~ K] - ' L} L] .

elel-d- 1 .4 | = W el 116 = -3 e Y. \J

: e .  The majority asserts that mutual water
corporationsvcannotimanage,their}affairs«ifasharehobders”are;'fa
allowed to makeuthese'changes;hutxfails»to,spgcify:haw3this-is

so. Instead, like the california' Supreme:Court sixty-five :years
ago, the majority simply assumes .that: affirming.the:engineer’s« .
order would be the downfall of such.- corporations:: ‘See:=: @ iso
onsoll ad People’s Ditch Co .- Foothill -Ditch Co.;, 269:-P. -

. 915, 921 (Cal. 1928) (asserting without analysis that "it-is.too’
plain for argument" that allowing shareholder changes would lead

to “"inextricable discord and confusion"). As the majority .
acknowlhdges;“however;“shareholders“in“CchtadGMhaVé1been”ab1é“to
make:changesrin'theirfpoints$oﬁ1diversionhsinceﬁatwieast“1907,’ ‘
EQQE!sth_nitghhggagli;ﬂzgﬂnc~38%PJa105°ﬁ(c°1°4#1901%ﬁiaﬂd*ﬁﬁ«>P+
nothing.suggests: that: disaster hasiresultedshrIndeed;: a recent:irs
studysreveals that mutual -wateri:companies istill: ¥
water smarketsiniColorados*: Ti: othy DiwTregarihen
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Further, the Colorado Supreme Court has reaffirmed its rule as
recently as 1984. See t J. ; :
Reservoir, 681 P.2d 484 (Colo. 1984). If "inextricable discord
and confusion" were such an obvious result of allowing .
shareholders to make changes in their own points of diversion,
certainly there would have been some sort of legislative response
or judicial retrenchment in Colorado in the last eighty-five
years.
The engineer’s order does not interfere with East
Jordan’s ability to “manage" the company water supply.® The
order provides that both East Jordan and the Utah Lake and Jordan
River commissioner have the right to inspect Payson’s meter to
ensure that the city does not take more than its share of water.
It also provides that Payson’s stock will remain liable for
assessment. to maintain East Jordan’s canal and other company
assets. East Jordan would still be able to sue in the name of
its shareholders, object to claims that may impair its vested
rights, and enter into exchange agreements it feels are in the
best interests of the company. If there is a water shortage,
East Jordan may limit the amount of water Payson takes through
its well in the same proportion as the other shareholders. If.
Payson does not use its allotment, the water would be available
to other shareholders, just as it would be if Payson were.taking
its water from the company canal. Payson would still be a
" shareholder in East Jordan, and East Jordan would still be the
legal owner of the water rights. The only difference is that
Payson would take water from its own well rather than from the
company canal.? - _ o :

7'I find it relevant that the state engineer was not
persuaded by the concerns expressed by East Jordan and the
majority. While the engineer’s decision is not entitled to any
deference on de novo review, it is worth noting that he is an-.
expert in water distribution and deals often with mutual water
corporations. R o ET , I

8 The majority also asserts, "Change in point of diversion
certainly implicates management o ~water supply as a .whole." -
Again, the majority does not provide any supporting analysis for
this argument, nor can I see how this is so: The engineer’s
order provides that enough water will be diverted into East
Jordan’s canal to supply the remaining shareholders.

9 I do have one concern:about -the engineer’s order, however. -

The order provides,;"Any»additiona&;costsnincurredrbysthewUtahaﬁgﬁ“* o
Lake and Jordan:-River;: Commissioner,in -the -administration of thes;. - . .-
change application shall-be bomne;byuthgnapplicantuﬂ;~r,d0anag;q~r

have any quarrel with this; -however,: - Payson should be liable:for
-.any costs incurred by East:Jordanas,well.  For.example, if:East
‘ Jordan has.tosspend;morestimese ney:monitoringPaysonte:weldipssisguts-

T T .- {Continued -on thefnextgpagéﬁy*‘~$?f§
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Not only is the majority’s holding contrary to Utah
case law, but it is also bad policy. First, it will not actually
increase East Jordan’s control over its water supply. Payson
wil}.gtill be free to use its share of company water for
municipal purposes. As discussed above, under Baird and Syrett
the corporation must connect the shareholder to the company canal
gt any point the shareholder chooses, as long as it does not
injure the corporation or the other shareholders. Baird also
established that a shareholder may do whatever he or she wants
with water once it is delivered. Thus, there is nothing East
Jordan can do to prevent Payson from taking its water from the
East Jordan canal and pumping it to the city.” In my view, the .
majority’s approach will increase the costs for everyone involved
without providing any benefits. .

Further, preventing shareholders from changing their
points of diversion interferes with the ability of water users to
respond to new needs for water.  Utah’s population has_been and
is expected to continue growing at a substantial rate,lo and
there is not enough water available to meet the increasing
demands in many parts of the state.l! While in the past these
concerns have been addressed by the construction of dams and
large-scale water diversions, such projects are no longer as
economically or politically feasible as they once were.1? As

9 (Footnote continued.)
than it would to monitor withdrawals made from the company canal,
it should be reimbursed for these additional costs. I therefore
would direct that the engineer’s order be modified to include
this provision. As long as a shareholder is responsible for any
additional costs incurred by a mutual water company due to .
changes in the shareholder’s point of diversion, however, the
shareholder has the right to make such a change without the
consent of the ‘corporation. ' - - EEE

10 ytah’s population is projectéd to increase to.over: 2.4

million by the year 2010. This would reflect a growth rate of
1.7 percent per year, more than double the national: average.

Utah Department of Natural Resources, State Water Plan-§ 4, at . .
4-2 to 4-6 (January 1990). R . o

11 gee Ray Jay pavis, Utah Water Rights Transfer Law, 31 -

Ariz. L. Rev. 841, 841-42:(1989) {hereinafter-Davis].: < ERR FCCARE

12 5 pnumber of factors contribute to the decline. of..large-

scale water projects:fﬁthe“optiualmreservoir’sites:have:heen:"“f

used, politicaaﬁpmegsﬁzethas%nadeﬂthemfede:alﬁgovernnenbwﬁﬂ&;
reluctant to grantﬁhugevsubsidiésﬂfoﬁ.suchiprojects;fand%pubtﬁc.
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the demand for water approaches the supply, the natural solution .
will be to seek transfers of water rights. Commentators agree
that agricultural users are the most likely sources of water
rights for transfer.l3 .

This case presents a classic example. The person who
sold the stock to Payson apparently decided that he or she could
receive a higher return by selling the water rights than by using
them for farming. Presumably, Payson likewise concluded that the
returns from the new water exceeded the purchase and transfer
costs and that purchase of East Jordan stock was more
economically attractive than any other option.- But by refusing
to allow shareholders to change their points of diversion, the
majority increases the cost of these transactions, perhaps to the
point of making them prohibitive. : : .

I do not mean to imply that economic efficiency is the
sole consideration in water law or that transfers must be allowed
without restrictions. One commentator has noted:

It must be emphasized that policies
which restrict market activities and make
transactions more costly are not necessarily
wasteful or inefficient. They are an
expression of the concerns that members of -
society and policy makers have about
reallocating water through market processes
and they provide protection for third-parties
who may be impacted by water transfers.

Bonnie G. Colby, Economic Impacts of Water Law--State Law and
Water Market Development in the Southwest, 28 Nat. Res. J. 721,
722 (Fall 1988). There can be little doubt that social and
environmental concerns should override economic efficiency in
some situations.l® I also believe that some protection should
be provided for third parties affected by large-scale watér

13 see, e.q., Steven J. Shupe et al., t i :
cat + 29 Nat. Res. J. 413, 414 (Spring 1989);
Colby at 724; Davis at 841-43; Thompson at 702. In Utah,
agriculture accounts for over 90 percent of the consumptive use
of water. U.S. Geological Survey, National Water Summary 1987 —-
: : 491, 496 fig. 4 (U.S.G.S. Water-
Supply Paper 2350). :

.. ** I note that Utah Code Ann. § 73-3-8(1) provides:that the
state eng;neerﬁghiiliréiéét?ﬁﬁfiﬁﬁliéatioﬂfforfappropriationﬁi
the ‘proposedplan "williprove detrimental :to:the-publici;welfar _
Thesgfsapeﬁbbﬁside:atioﬂs¢app1yitb&applicationsrforgpe;mAnen 4

anges. under: Utah:CodesAnn::;§373=3=3¢ : Utah: Code:.




transfers. However, the only interest served by the holding in
this case is East Jordan’s desire to have the water flow through
its canal. Further, area-of-origin protections and other
concerns implicated by large-scale water transfers should be
handled by some sort of governmental entity rather than by a
private. corporation pursuing its own goals.

The majority, driven by the unfounded and
unsubstantiated fear that allowing shareholders to change their
points of diversion will destroy Utah’'s water delivery systens,
has overlooked crucial differences between the control of water
in mutual water companies and the management of other forms of
property in ordinary corporations. In its desire to prevent East
Jordan’s hypothetical "parade of horribles," it has also ignored
years of Utah case law establishing that a shareholder in a
mutual water corporation has a direct ownership interest in the
water held in the corporation’s name and the right to use such
water however he or she sees fit, as long as the use does not
harm the.corporation. Finally, the majority assumes without
adequate analysis that a change in a shareholder’s point of
diversion necessarily interferes with the corporation’s ability
to protect the interests of the shareholders as a whole. I
therefore dissent. :
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